


























The hiring authority's lack of credibility in advancing legitimate reasons for his hiring 
decision and his comment concerning her age, combined with the elements of the prima facie 
case established by Complainant, prove by a preponderance of the evidence that Respondent's 
non-selection of Complainant was due to discrimination on the basis of age. Id.; Bodaghi, 995 
P.2d at 298. 

III. COMPLAINANT IS ENTITLED TO AN AWARD OF LOST PAY AND PERA 
CONTRIBUTIONS TO MAKE HER WHOLE FOR THE LEGAL WRONG SHE 
SUSTAINED. 

Complainant demonstrated that she was denied the Office Manager I position due to age 
discrimination by the hiring authority. She has since moved to Durango, where she is working in 
another AA III position for a different agency within the State of Colorado. Justice would not be 
served by a remedy that would require Complainant to relocate, uproot herself and her family, 
and replace the current incumbent in the Office Manager I position. Such a remedy would be 
punitive, rather than just compensation to make her whole. It would also not be reasonable to 
require Respondent to find an equivalent position in which to place Complainant within a 
reasonable commuting distance of Complainant's current residence. 

To make Complainant whole for the age discrimination she has suffered, Respondent 
shall provide Complainant a lump sum payment equal to the percentage raise she would have 
received had she been selected for the Office Manager I position, as well as any additional 
PERA contributions that would have resulted from this pay increase, with statutory interest. 
This payment should be calculated from the date of hire of Ms. Berner as Office Manager I 
through the date of this initial decision, as ordering payment beyond the date of this decision 
would be speculative. The evidence establishes that Ms. Berner was provided a 12.5% 
increase of her salary upon her selection in January 2015; therefore, Complainant should 
receive an amount equivalent to the same 12.5% increase based upon her salary in January 
2015. To avoid a windfall, this payment shall be reduced by any salary increase Complainant 
received in her current or former position since January 2015. 

This remedy is within the Board's authority, pursuant to Board Rule 9-6 and § 24-34-
405(2)(a), C.R.S. See also Cunningham v. Dep't of Highways, 823 P.2d 1377, 1383-84 (Colo. 
App. 1992). This remedy does not constitute a windfall, but rather makes Complainant whole 
for the unlawful discrimination she has suffered. Dep't of Health v. Donahue, 690 P.2d 243, 250 
(Colo. 1984). 

In her pleadings, Complainant also requests that she be reimbursed for "all expense 
related to seeking other employment." However, Complainant did not offer any specific 
testimony about this expense, and failed to establish that such expense was the result of the 
age discrimination she suffered. Therefore, this requested reimbursement is denied. 

IV. COMPLAINANT IS NOT ENTITLED TO AN AWARD OF ATTORNEY FEES 
AND COSTS. 

Attorney fees and costs are warranted if an action was instituted frivolously, in bad faith, 
maliciously, or as a means of harassment or was otherwise groundless. § 24-50-125.5, C.R.S.; 
Board Rule 8-33. A groundless personnel action is one in which it is found that "despite having 
a valid legal theory, a party fails to offer or produce any competent evidence to support such an 
action ... " Board Rule 8-33(C). Frivolous actions, on the other hand, are actions in which it is 
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found that "no rational argument based on the evidence or law was presented." Board Rule 8-
33(A). A personnel action made in bad faith, that is malicious, or that was a means of 
harassment "means that it was pursued to annoy or harass, made to be abusive, stubbornly 
litigious, or disrespectful of the truth." Board Rule 8-33(B). 

As discussed above, Respondent presented a non-discriminatory reason for its non­
selection of Complainant for the position of Office Manager I. While this reason was ultimately 
determined to be pretextual, it does not rise to the level of a decision that was frivolous or 
groundless, or that was made in bad faith, maliciously or as a means of harassment. Thus, 
Complainant is not entitled to an award of attorney fees and costs. 

CONCLUSIONS OF LAW 

1. In deciding not to select Complainant for the Office Manager I position, Respondent 
discriminated against Complainant on the basis of age, in violation of the Colorado 
Anti-Discrimination Act (CADA), § 24-34-401, et seq., C.R.S. 

2. Complainant is not entitled to an award of attorney fees and costs. 

ORDER 

Respondent's decision not to select Complainant for the Office Manager I position is 
reversed. To make Complainant whole for the age discrimination she has suffered, 
Respondent shall provide Complainant a lump sum payment equal to the 12.5% raise she was 
denied, as well as any additional PERA contributions that would have resulted from this pay 
increase, with statutory interest. This payment should be calculated from the date of hire of Ms. 
Berner as Office Manager I through the date of this initial decision, and shall be reduced by any 
salary increase Complainant received in her current or former position since January 2015. 
Attorney fees and costs are not awarded. 

Dated this 24'h day 
of June, 2016. 

Administrative Law Judge 
State Personnel Board 
1525 Sherman Street, 4'h Floor 
Denver, CO 80203 
(303) 866-3300 
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NOTICE OF APPEAL RIGHTS 

EACH PARTY HAS THE FOLLOWING RIGHTS 

1. To abide by the decision of the Administrative Law Judge ("ALJ"). 
2. To appeal the decision of the ALJ to the State Personnel Board ("Board"). To appeal the 

decision of the ALJ, a party must file a designation of record with the Board within twenty (20) 
calendar days of the date the decision of the ALJ is mailed to the parties. Section 24-4-
105(15), C.RS. Additionally, a written notice of appeal must be filed with the State Personnel 
Board within thirty (30) calendar days after the decision of the ALJ is mailed to the parties. 
Section 24-4-105(14)(a)(lI) and 24-50-125.4(4) C.RS. and Board Rule 8-62, 4 CCR 801. 
The appeal must describe, in detail, the basis for the appeal, the specific findings of fact 
and/or conclusions of law that the party alleges to be improper and the remedy being sought. 
Board Rule 8-65, 4 CCR 801. Both the designation of record and the notice of appeal must 
be received by the Board no later than the applicable twenty (20) or thirty (30) calendar day 
deadline referred to above. Vendetti v. University of Southern Colorado, 793 P .2d 657 (Colo. 
App. 1990); Sections 24-4-105(14) and (15), C.RS.); Board Rules 8-62 and 8-63, 4 CCR 
801. 

3. The parties are hereby advised that this constitutes the Board's motion, pursuant to Section 
24-4-105(14)(a)(II), C.R.S., to review this Initial Decision regardless of whether the parties file 
exceptions. 

RECORD ON APPEAL 

The cost to prepare the electronic record on appeal in this case is $5.00. This amount does not include 
the cost of a transcript, which must be paid by the party that files the appeal. That party may pay the 
preparation fee either by check or, in the case of a governmental entity, documentary proof that actual 
payment already has been made to the Board through CO FRS. A party that is financially unable to pay 
the preparation fee may file a motion for waiver of the fee. That motion must include information showing 
that the party is indigent or explaining why the party is financially unable to pay the fee. 

Any party wishing to have a transcript made part of the record is responsible for having the transcript 
prepared. Board Rule 8-64, 4 CCR 801. To be certified as part of the record, an original transcript must 
be prepared by a disinterested, recognized transcriber and filed with the Board within 59 days of the date 
of the designation of record. For additional information contact the State Personnel Board office at (303) 
866-3300. 

BRIEFS ON APPEAL 

When the Certificate of Record of Hearing Proceedings is mailed to the parties, signifying the Board's 
certification of the record, the parties will be notified of the briefing schedule and the due dates of the 
opening, answer and reply briefs and other details regarding the filing of the briefs, as set forth in Board 
Rule 8-66, 4 CCR 801. 

ORAL ARGUMENT ON APPEAL 

A request for oral argument must be filed with the Board on or before the date a party's brief is due. Board 
Rule 8-70, 4 CCR 801. Requests for oral argument are seldom granted. 

PETITION FOR RECONSIDERATION 

A petition for reconsideration of the decision of the ALJ must be filed within 5 calendar days after receipt 
of the decision of the ALJ. The petition for reconsideration must allege an oversight or misapprehension 
by the ALJ. The filing of a petition for reconsideration does not extend the thirty-calendar day deadline, 
described above, for filing a notice of appeal of the ALJ's decision. Board Rule 8-60, 4 CCR 801. 
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CERTIFICATE OF MAILING 

This is to certify that on the~ay of June, 2016, I electronically served true copies of the 
foregoing INITIAL DECISION OF THE ADMINISTRATIVE LAW JUDGE addressed as follows: 

Mark Schwane, Esq. 
3773 Cherry Creek North Drive, Ste. 575 
Denver, CO 80209 
mark@schwanelaw.com 

Eric Freund, Esq. 
Senior Assistant Attorney General 
Civil Litigation & Employment Law Section 
Ralph L. Carr Colorado Judicial Center 
1300 Broadway, 10th floor 
Denver, CO 80203 
eric.freund@coag.gov 
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